EQUALITY AND SHARED PARENTAL

RESPONSIBILITY
- THE SITUATION IN PORTUGAL AND OTHER SELECTED
EUROPEAN COUNTRIES -

GLEICHWERTIGE UND GEMEINSAME

ELTERLICHE VERANTWORTUNG

- DIE SITUATION IN PORTUGAL UND IN AUSGEWAHLTEN
EUROPAISCHEN STAATEN -

Antonio José Fialho
Family Judge/Familienrichter

Ana Catarina Fialho
Lawyer/Rechtsanwalt

Berlin - 23.05.2019




WHAT ARE WE TALKING ABOUT?
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TRADITIONAL POST-DIVORCE MODEL
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CZECH CONFERENCE “NEW EUROPEAN TRENDS IN
CARE OF CHILDREN” -2010

OF CHILDREN AFTER PARENTAL
DIVORGCE
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CZECH DOCUMENTARY “STRIDAVKA”
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DISCUSSION ABOUT SHARED RESIDENTIAL
CUSTODY IN PORTUGAL [ =
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BRATISLAVA CONFERENCE - 2013




- CONFERENCES IN PORTUGAL (2011-2019)




MASTER THESIS ABOUT SHARED
CUSTODY AND JUDICIAL PRACTICE

A FAMILIA

DAS CRIANGAS
NA SEPARACAO
DOS PAIS




FIRST LEGAL REFERENCE TO SHARED
CUSTODY IN PORTUGAL

STUDENT STATUS AND SCHOOL ETHICS ACT

“If the child lives in shared custody with each of the
parents, they must decide, by agreement, or in the
absence of this, by judicial decision, the exercise of the
functions of guardian of education.”

WE DON'T ALL
FOLLOW YOU ON
TWITTER, KAYLA.

50 PLEASE
JUST TELL
A THE CLASS WHAT
—  YOU PIP PURING
THE SUMMER... J




RIGHT OF PETITION BEFORE PT PARLIAMENT

ps:/ligualdadeparental.org/peticao
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Uma familia parental,
duas casas

As criancas tém um maior nivel de satisfagéo geral, : J = f:-f
mostram melhores resultados quanto aos fatores [ -
psicologicos [ex.: menos depressdes]; mostram r e
melhor relacionamento com ambos os progenitores; — .
estao mais satisfeitas com a sua situagao escolar; \
e sao menos vitimas de bullying ! e |
[Bergstrom, Fransson, & Hjern, 2015] \_j




LAW PROPOSALS IN PT PARLIAMENT
LAW PROJECT 1190/XIII (SOCIALIST PARTY)

The court shall give preference to the shared custody of the child with
both parents, irrespective of mutual agreement and without prejudice
the existence of some kind of alimony, when all relevant circumstances
have been weighed - this is the best interest of the child.

LAW PROJECT 1182/XIll (PEOPLE, ANIMALS AND NATURE

PARTY)

The Court shall give preference to the model of shared custody,
regardless the existence or not of any kind of agreement and
whenever, considering all the relevant circumstances - this is the best
interest of the child.

LAW PROJECT 1209/XIll (POPULAR PARTY)

The Court may order shared custody of the child, under the terms
agreed between the two, or, depending on the circumstances and the
best interest of the child, as determined by the Court; this exercise
shall be without prejudice to the application of provisions on
maintenance obligations imposed by law.




EVOLUTION OF PARENTAL
RESPONSIBILITIES IN DIVORCE OR
SEPARATION

!SHARING
RESPONSIBILITIES AND

‘\ CARE OF THE CHILDREN
PARENT
CONTACT
FACILITATOR
.\ PRIMARY
REFERENCE

FIGURE




THE INEVITABLE CHANGE

BEST INTEREST OF THE
CHILD

FAMILY ORGANIZATION
(PROFESSIONAL AND GENDER EQUALITY
OTHER REQUIREMENTS)

LAW EVOLUTION IN
EUROPE AND THE
WORLD

ECONOMIC REASONS
(SHARING OF EXPENSES)




TIME

PRODUCTION OF AN
EVERIDAY FAMILY
AND SOCIAL LIFE

RESPONSIBILITY RESIDENCE

SHARING TWO HOMES AND
RESPONSIBILITIES NOT A HOME AND A

AND CARE RIGHT ACESS




EVERYDAY FAMILY AND SOCIAL LIFE ?

Fixation of residence equitably with each of the
parents (Bilocation Law 2006 - Belgium)

Egalitarian and rational distribution of the time
of each of the parents with the children (Ley
5/2011 - Valencian Community)

Substantial and significant time of the child
with each of the parents (Family Law
Ammendment Act 2006 - Australia)

Egalitarian and meaningful contact of the child
with each one of the parents (Act 54/2006 -
Italy)




SHARED CUSTODY IN EUROPE

Shared custody (50/50) for married parents
(even without mutual consent). The parent
whom doesn’t want this model to happen
needs to ask for the dissolution of this model

50/50 it’s the
most common
(35%)

SWEDEN

In 96% of the
The end of the couple’s relationship shall have cases there is
no effect on the children; the parents shall an agreement
BELGIUM reach an agreement, if not, there are several and a judicial
mediation options, including the Court’s decision takes
decision less than 6
months.




SHARED CUSTODY IN EUROPE

In the 10%
that goes to
Court, 38%

Parents are encouraged to reach an agreement
for shared custody of the support from the Social
DENMARK Services (90%). This agreement can be changed

throughout the time (92% change its conditions, gets 060/40
40% because of the child’s preferences) and 18% gets
50/50
Shared

custody went
from 21% in
Parents shall reach an agreement, approved by 2014 to 32%
the Court. If not, the judge shall decide taking in in 2016.
SPAIN account the child’s best interest. They’ve tried to However this
legislate in favour of the shared custody but it number gets

wasn’t possible to reach a majority yet lower when
there is no
agreement

(17%)




SHARED CUSTODY IN SPAIN

Tipos de custodia en divorcios y separaciones

Porcentaje sobre el total

Mumero
MADRE B5,5% 85,9 84 83,2 81,6 79,5 26 2 31
61.085 55088 47.762 48828 47.004 4e7E7 00 Con 69,9
. : B P . 2 i i - _ 37042 W
[:1
CUSTODIA  9,7% 97 97 105 123 e 9 A2 AT
COMPARTIDA 6858 6201 5515 6130 7200  B.595 2s B g
PADRE 4,7 4 5.5 5,6 5,3 5,2 5,5 5,3 6,1
3397 2805 3167 3322 3128  3.104 2942 2960 2,710

2007 2008 2009 2010 2011 2012 2013 2014 2015

Fuente: INE




SHARED CUSTODY IN EUROPE

FRANCE

NEEDERLANDS

It depends on the case circumstances. The
law prefers the agreement and, since
2013, shared custody (50/50) s
encouraged. Every agreement shall have
the Court’s approval taking in account the
child’s best interest. The are several
guidance criteria.

Preferably shared custody but the timings
can be changed by the parents agreement

Shared custody
(50/50) grew
from 10,3% in
2003 to more

than 18%.
Judges decide
for shared
custody on
50% of the
cases when
there is no
agreement
70/30 is the

most common
option




SHARED CUSTODY IN EUROPE

COUNTRY MODEL IMPACT

Preferably shared custody (without any Shared custody
timings definition or settlement of on 90% of the
residence that can be changed with the cases
parents agreement. There is a discussion 80/20 is the
towards the changing of the law in order most common
to have 50/50 as its preferable model. model

ITALY




PRINCIPLES OF EUROPEAN FAMILY LAW REGARDING
PARENTAL RESPONSIBILITIES

Principle 3:20 Residence

(2) The child may reside on an alternate basis with the holders
of parental responsibilities upon either an agreement approved
by a competent authority or a decision by a competent
authority. The competent authority should take into
consideration factors such as:

(a) the age and opinion of the child;

(b) the ability and willingness of the holders of parental
responsibilities to cooperate with each other in matters
concerning the child, as well as their personal situation;

(c) the distance between the residences of the holders of the
parental responsibilities and to the child’s school.




PRINZIPIEN ZUM EUROPAISCHEN FAMILIENRECHT BETREFFEND
ELTERLICHE VERANTWORTUNG

Prinzip 3:20 Aufenthalt des Kindes

(2) Das Kind kann sich abwechselnd bei den Inhabern der
elterlichen Verantwortung aufhalten aufgrund einer von der
zustandigen Behorde genehmigten Vereinbarung oder
aufgrund einer Entscheidung der zustandigen Behorde. Die
zustandige Behorde beriicksichtigt Umstande wie:

(a) das Alter und die Auffassung des Kindes;

(b) die Fahigkeit und Bereitschaft der Inhaber der elterlichen
Verantwortung, in den das Kind betreffenden Angelegenheiten
zu kooperieren, sowie ihre personliche Situation;

(c) die Entfernung zwischen den Aufenthaltsorten der Inhaber
der elterlichen Verantwortung und zur Schule des Kindes.




PARENTING MODELS AFTER DIVORCE

To minimize the impact of divorce, there must be
large periods of coexistence

Emotional stability depends on the nature of the
affective ties and the opportunities of sharing
rather than the changes of physical space

Models of shared parenting allows both parents
to ensure personal moments of intimacy,
dating or simple living, free from the children
(“child-free time moments”)




TIMES OF SHARING BETWEEN
ND CHILDREN




THE MYTH OF THE FOUR “C”

CONSENSUS - 50/50 IS ONLY POSSIBLE IF
BOTH PARENTS AGREE

COMMUNICATION - SHARED CUSTODY
REQUIRES PARENTS TO COMMUNICATE
FREQUENTLY AND WELL

CO-PARENTING - PARENTS HAVE TO WORK
WITH ONE ANOTHER AS A TEAM

CONFLICT - BETWEEN PARENTS, THERE
CAN NOT BE CONFLICT, OR THIS MUST BE
NEARLY NULL




THE REALITY OF THE FOUR “C”

CONSENSUS - 50 TO 80% OF THE
PARENTS DO NOT AGREE INITIALLY WITH
SHARED CUSTODY

COMMUNICATION - LIMITED, FORMAL
AND RARELY PRESENT

CO-PARENTING - MOST IS AT VIA THE
PARALLEL AND NOT FOR PARENTHOOD
CO-PARENTING

CONFLICT - PARENTAL CAPACITIES ARE
NOT RELATED TO THE CONFLICT WHICH
HAS TO DECREE FULLY IN SHARED
CUSTODY




SINGLE CUSTODY
ALTERNATING WEEK-ENDS (26/4)
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“Let’s play house. I'll be the mommy and twice a
month you can be daddy.”




SINGLE CUSTODY - ALTERNATING WEEK-ENDS
AND A WEEK DAY(24/6)
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SHARED RESIDENTIAL CUSTODY
EACH WEEK

! !
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My parents love me enough to

co-parent ﬂ

I |
Shared Parenting Works




SHARED RESIDENTIAL CUSTODY
HALF MONTH

“ JPARENTS " HOMES




CHILDREN ARE NOT PROXIES FOR BATTLES

Family disputes can have a devastating impact on children.

Parents have the responsibility to shield their children from the
negative effects of family discord.

They should seek to mediate peacefully disagreements about
their children’s future.
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FAMILY CONSTELLATIONS

Practical way to dissipate old family patterns (conflicts and
diseases) wich impair the free flow of love between the

members of a system.

The constellation acts directly on the issues of the family
system, opening space for a new understanding and healing
of those parents.

Look at the systemic links that exist there and wich positions or
situations being relief and peace.

The basic system order is reestablished.

Method of conflict resolution, with a therapeutic bias, wich
purpose is to conciliate, deeply and definitively, the parents,
at a psychic level, trough the knowledge and understanding
of the hidden causes that generate disagreements.




SHARED RESIDENTIAL CUSTODY

Singular mode of co-parenting after a family
dissociation, characterized by a rotary division and
tendentiously joint of the resident times, care and
education of children, between father and mother

Based on two criteria;
- Tendentiously symmetric rotating division of time;

- Production of an everiday family and social life with
the child




CRITICS

* It serves the interests of the parents rather
than the children

° It is detrimental to the consolidation of the
habits, values, and the personality formation
pattern

It contradicts the principle of home
continuity

* It may cause the child emotional and mental
instability




ADVANTAGES

* It contributes to a greater emotional attachment
between the child and both parents since it integrates
the household (the child is not seen as "visit” at the
the other parent’s house)

* It allows to mitigate the effects of poverty among lone
parents and to ensure an equal distribution of times
and charges

* It allows both parents free time for themselves
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GUIDANCE CRITERIA
] The child’s best interest

M The ability to dialogue, understanding and
cooperation between both parents

VI A common educational model or consensus on its
fundamental guidelines

VI The geographical proximity
M The child’s will and the child’s age
V] The emotional bond with both parents

V] The availability of parents to maintain direct contact
with the child during their residence period

I Economic and housing conditions of each of them
(equivalent or sufficient)




THEIR LIFE, THEIR VOICE

| live with my parents but | have two houses.

My father lives in one house and my mother live in another
house ... that’s the way my family is.

I’ll allways be my parents’ son. They are mine and | belong to
them.

But they don’t belong to each other ... do you know what |
mean ?

(R., 7 years old)




WILL THERE BE AN IDEAL REGIME ?
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Each family has its own unique identity and dynamics.

It is difficult to identify a system of parent-child
contacts that meets the needs and idiosyncrasies of all
families

The best distribution of the times is one that ensures
the involvement of both parents in the daily routines of
the child (sleeping rituals, school trips, leisure activities,
times when one is sick, meals, homework, etc. )




THE FUTURE

The effort to ensure that children have
post-divorce parenting arrangements
which promote good social and
psychological adjustment is an ongoing
one, involving dialogue and debate at
all levels




Antonio José Fialho Ana Catarina Fialho
Family Judge/Familienrichter Lawyer/Rechtsanwalt
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